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JAG 
Bulletin Board 


From time to time valuable information is submitted 
to the JAG Journal which is not suitable for a full 
length article but is worthy of printing nevertheless. 
This column will be used in the future to present such 
material to you. Oftentimes this material will be sub- 
mitted by one of the divisions in the Office of the JAG 
and will contain helpful tips on how to better handle 
matters coming under the cognizance of the JAG. 


MILITARY JUSTICE DIVISION 


Many copies of court-martial orders are forwarded 
to JAG without a record of trial. This practice results 
in increased paper work at the command level, and 
necessitates screening of the orders by personnel in the 
JAG office in order to determine whether the record of 
trial is on file in JAG. More careful attention to the 
distribution of court-martial orders will reduce paper 
work and conserve personnel at all levels. The sub- 
stance of current regulations pertaining to the distribu- 
tion of promulgating orders is listed below. See secs. 
0108 and 0114a (3), NS, MCM, 1951. 

Non-BCD Special Courts-Martial— 

(a) Original or signed copy. 
(1) Record of trial and each copy of record. 
(2) Service record of accused. 
(b) Certified copy. 
(1) BuPers or MarCorps as appropriate. 
(2) Two copies to commanding officer of 
accused. 


(3) Each accused. 


st 


(c) Copy. 
(1) Appropriate subordinate command. 
(2) Convening authority. - 
(3) Senior Member, Naval Clemency Board, 
Washington 25, D. C., if the sentence as 
’ approved, includes confinement. 
(4) Local distribution desired. 

BCD Special Courts-Martial and General Courts- 
Martial—Same as above except a copy on each copy of 
the record and a copy on the original record. Also a 
copy to the Senior Member, Naval Clemency Board if 
the sentence, as approved, includes a punitive discharge 
or confinement. Court-martial orders attached to record 
of trial as indicated above satisfy the needs of JAG. 


ADMINISTRATIVE DIVISION 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 October 
1954 through 19 November 1954. 





LTJG John F. X. Finn, Jr., USN from NavScol, Nav- 
Justice, Npt., R. I., to Com 6. 

LT David R. Lewis, USNR from JAG to NavAirTech- 
TraCom, Jacksonville, Fla. 

CDR Alfred R. Lyngby, USN from Fleet Activities, 
Yokosuka to CoMinLant. 

LTJG Patrick J. Madden, USN from Destroyer Flotilla 
ONE to JAG. 

LCDR James H. Miller, USNR from NavStation, Npt., 
R. I., to ComFAIRELM. 

CDR Herbert E. Ost, USN from SEVENTH Fleet to 
Com 3. 

LTJG John P. Schlosstein, USNR from Com 13 to 
Amphibious Group THREE. 
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COMMAND INFLUENCE 


LIEUTENANT COMMANDER A. E. CAMARINOS, USNR 


What is ‘command influence’? _ Is “‘com- 
mand influence” in and of itself always 
wrongful, always reprehensible? Or is there 
an area in military law in which the influence 
of a commander may properly be exercised? 
These problems have been raised a number 
of times before the Court of Military Appeals 
and boards of review. The resulting deci- 
sion reviewed here by the author will assist 
in defining the prohibited area. 





HROUGHOUT THE HISTORY OF MILI- 

TARY LAW, military and naval command- 
ers have had an interest in the proceedings of 
courts-martial and in the disposition of charges 
referred for trial. The Court of Military Ap- 
peals has recognized that a commander’s respon- 
sibility both in the field of discipline and in the 
proper conduct of courts-martial cannot be 
questioned. 

It has occasionally occurred that some com- 
manders, because of their zeal in shouldering 
this responsibility, have taken actions which 
have exceeded appropriate bounds and, in some 
instances, their actions have seriously hindered 
the accused in the preservation of his rights 
and in the presentation of his defense.2 As a 
matter of fundamental fairness, an accused is 
entitled to a candid and impartial consideration 
of the facts and a considered and impersonal 
judgment upon the law and in the facts of his 
guilt or innocence. A commander may not take 
action in regard to a court-martial proceeding 
which might reasonably cause the members of 
the court-martial to infer that he entertains a 
personal belief in the accused’s guilt or a desire 





1. United States v. Isbell, 3 USCMA 782, 14 CMR 200. 

2. In Shapiro v. United States, 69 F. Supp. 205 (1947), an accused 
officer was charged with duct b ing an officer and a 
gentleman for the manner in which he had conducted the defense 
of an enlisted man in a court-martial. The defense counsel had 
substituted another man for the accused at the trial who was 
identified as the d by wit After the court had found 
the substituted accused guilty the defense counsel advised them 
of their error. Within a matter of hours after the charges were 
preferred, the defense counsel was brought to trial; his request 
for continuance was denied; and he was sentenced to be dis- 
missed from the service. 
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that the accused be convicted.* Due to the in- 
herent nature of a military organizaion, such 
improper action by a commander could possibly 
deprive the accused of his right to a fair trial on 
the merits of the case by an impartial court. 

This does not mean, however, that a com- 

mander must remain aloof and ignore the entire 
court-martial system in his command. He has 
unquestioned responsibilities in the administra- 
tion of the Uniform Code of Military Justice 
and must coordinate his actions with those of 
the court-martial, making certain that while he 
discharges his responsibilities he does not en- 
croach upon the functions of the court-martial 
or impair the accused’s right to fairness in the 
determination of his guilt or innocence. The 
real problem in this area is in determining what 
action by a convening authority is lawful and 
what action is unlawful. Speaking in general 
terms of a commander’s influence upon court- 
martial proceedings and whether it is proper or 
improper is not difficult, but the application of 
the general principles to specific factual situa- 
tions which may confront a commander is quite 
another matter. 

In the course of the adoption of the Uniform 
Code of Military Justice, one of the problems in 
which the Congress exhibited a sincere concern 
was the exercise of improper command in- 
fluence upon courts-martial. This is attested 
by a careful scrutiny of Congressional com- 
mittee reports and transcripts of legislative 
committee hearings held on the Uniform Code 
of Military Justice.t The elimination of unlaw- 
ful command influence from the decision or 
judgment exercised by members of courts- 
martial was apparently paramount in the minds 
of the legislators when Article 37, UCMJ, was 
adopted. This article provides that: 

“No authority convening a general, special or 
summary court-martial, nor any other com- 





3. See Judge Brosman’s concurring opinion in United States v. 
Knudson, 4 USCMA 587, 593, 16 CMR 161. 

4, H. R. Hearings No. 37 on H. R. 2498 8lst Cong. Ist Sess. 608 
(1949); Sen. Hearings on S. 857 and H. R. 4080 8ist Cong. Ist 
Sess. 13, 14 (1949). Index and Legislative History (UCMJ). 


3 








manding officer, shall censure, reprimand, or 
admonish such court or any member, law officer, 
or counsel thereof, with respect to the findings or 
sentence adjudged by the court, or with respect 
to any other exercise of its or his functions in the 
conduct of the proceeding. No person subject 
to this code shall attempt to coerce, or, by any 
unauthorized means, influence the action of a 
court-martial or any other military tribunal or 
any member thereof, in reaching the findings 
or sentence in any case, or the action of any 
convening, approving, or reviewing authority 
with respect to his judicial acts.” [Emphasis 
added. | 

It is apparent from the language of Article 
87, supra, that Congress intended that courts- 
martial, as well as others connected with the 
administration of military justice, be free from 
coercion or other unauthorized influence. To 
further buttress its action, the Congress pro- 
vided in Article 98 (2), UCMJ, that: 

“Any person subject to this code who— 

* * * (2) knowingly and intentionally fails 

to enforce or comply with any provisions of 

this code regulating the proceedings before, 

during, or after trial of an accused; shall be 

punished as a court-martial may direct.” 
Thus making a violation of Article 37, supra, a 
specific offense. Paragraph 38 of the Manual, 
in implementing Article 37, supra, provides that 
the convening authority may give general in- 
structions to personnel of the court which he 
has appointed, through his legal officer if he is 
present, and before a case has been referred for 
trial. Although the convening authority may 
not give any instructions to unlawfully influ- 
ence the court as to its future action in a par- 
ticular case, he may give instructions as to state 
of discipline, offenses impairing efficiency and 
discipline, and command measures instigated to 
prevent such offenses. Instructions may also 
be given pertaining to rules of evidence, burden 
of proof, and presumption of innocence. 

From the debates over the enactment of the 
Uniform Code of Military Justice it is apparent 
that Congress tried to steer a middle path be- 
tween the two sides of a strongly argued contro- 
versy. This analysis has been made by the 
Court of Military Appeals in the case of United 
States v. Gordon; ® 

“Without joining either side in the argu- 
ment, we can say that we would overlook the 
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realities of the situation and the history of 
military justice if we did not know that Con- 
gress intended when it enacted the Uniform 
Code of Military Justice to modernize the 
military judicial system and grant to an ac- 
cused the right to be tried by as fair and 
impartial a court as is consistent with the 
maintenance of an efficient military organiza- 
tion, and, that it further intended to narrow 
the commander’s influence on the court by 
insulating members from any type of control 
by the commander’s expressed direction, or 
by his moral suasion or persuasion.” 
Although the words “command influence” 
have almost acquired a sinister meaning, it 
should be recognized that it is not in every in- 
stance that a commander is forbidden to make 
his views known.’ It is very important, how- 
ever, to recognize the areas in which a com- 
mander’s acts might constitute unlawful inter- 
ference and be labelled “command influence.” 
The problem is clearly defined in United 
States v. Littrice." In this case the accused was 
tried by a general court-martial for larceny of 
three cameras. Prior to entering his pleas, the 
accused interposed a motion challenging the 
members of the court. To support his motion, 
the executive officer of the group command was 
called to testify as to instructions given by him 
to the members of the court-martial after the 
case had been referred for trial and immediately 
prior to commencement of the trial. He called 
together all the members of the court and di- 
rected their attention to an instructional cir- 
cular entitled “Military Law General Court- 
Martial Procedures” issued five months prior 
to the present trial, which dealt with the con- 
duct of members of courts-martial. During this 
conference statements were made “to the effect 
that sentences which permit one convicted of 
larceny to remain in the service are improper; 





5. 1 USCMA 255, 2 CMR 161. In this case the convening authority 
was an Air Force General whose house was burglarized by the 
accused, an Air Force Private. The Court of Military Appeals 
held that the general was disqualified from convening a court- 
martial to try the accused for an offense committed by the ac- 
cused in an adjoining general’s home on the same night since 
he was the accuser”; see also United States v. LaGrange, 1 
USCMA 342, 3 CMR 76, an officer junior to the accuser and not 
in the normal chain of command was held to be disqualified from 
convening a special court-martial. The Court states, “If com- 
mand control should not be exercised by an accuser directly, then 
it should not be permitted by allowing him to act through a 
subordinate.” 

6. Par. 38 MCM, 1951. 

7. 3 USCMA 487, 13 CMR 43. 
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that imposition of inadequate sentences brings 
the armed forces into disrepute; that preroga- 
tives of the convening authority should not be 
usurped ; that the court-martial’s findings and 
sentence are relatively unimportant in view of 
the thorough review given by division head- 
quarters; that failure to recognize that the 
Army is no place for thieves is a serious defi- 
ciency ; that great care must be used in selecting 
officers to serve on courts-martial; and, that 
when individuals selected for that duty have 
verified by their performance that they have 
certain qualifications, appropriate notations 
will be made on their efficiency reports.” It 
was contended that the accused was deprived of 
a fair trial because these instructions consti- 
tuted undue influence over the court-martial. 
The Court of Military Appeals held that this 
was command coercion and the Court was not 
surprised that under these circumstances the 
court-martial returned a finding of guilty and 
the maximum sentence. 

Improper influence may also be exerted by 
persons other than the convening authority. It 
may come from the president of a general court- 
martial or the staff legal officer. In United 
States v. Deain,® Admiral R. was the president 
of the general court-martial that tried and con- 
victed Deain of several charges including deser- 
tion. The court consisted of seven members, of 
whom the three most senior officers were perma- 
nent members. Admiral R. had been assigned 
to that command for the purpose of acting as 
president and permanent member of this gen- 
eral court-martial. The Admiral submitted fit- 
ness reports on the other two permanent mem- 
bers of the court. After new members were 
appointed to this court-martial it was the prac- 
tice of the Admiral to instruct all the members 
on certain portions of the Code and Manual that 
he felt would be often used, and, also, he dis- 
cussed the meaning of terms such as “prolonged 
absence” with them. The defense counsel ex- 
amined the law officer and the three permanent 
court members on voir dire after which he chal- 
lenged Admiral R. for cause on the basis that he 
was biased against all accused and was in a posi- 
tion to improperly influence the decision of the 
two other permanent members. Captain T. was 
also challenged for cause on the basis that he 
was subject to being influenced by the president 

8. 5 USCMA 44, 17 CMR 44. See Digest JAG Journal, Dec 54, p. 9. 
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through fitness reports. The challenges were 
not sustained. 

The Court of Military Appeals reversed the 
conviction in this case and dismissed the 
charges. Its decision was based on the cumula- 
tive effect of several errors, but Judge Latimer 
indicated the Court’s feeling when he said: ° 

“Here, the president of the court-martial 
became all-powerful and, in view of his pro- 
nounced views and his opportunity to influ- 
ence other court members, he should not have 
been permitted to sit after challenge.” 

The court indicated its disapproval of a presi- 
dent issuing fitness reports on members where 
their duties as members furnished the sole basis 
of the report. Also, it frowned upon a president 
instructing members of the court-martial on the 
law and procedure since his views might be 
given too much weight in subsequent proceed- 
ings of the court-martial. 

In United States v. Guest,” while arguments 
were being presented by counsel to the law offi- 
cer outside the presence of the court, the acting 
staff judge advocate who had been present 
during part of the trial furnished to the presi- 
dent of the court, a board of review decision in 
which he had written the dissenting opinion, 
dealing with the question of the sufficiency of 
evidence, and discussing questions of law in- 
volved analogous to the case at issue. When the 
court reopened the law officer made a ruling 
granting a defense motion for a finding of not 
guilty. The president of the court took excep- 
tion to the law officer’s ruling and requested the 
trial counsel to secure the board of review deci- 
sion which he had previously discussed with the 
acting staff judge advocate. The trial counsel 
read to the court the minority opinion and de- 
fense counsel read the majority opinion. The 
court retired and voted to overrule the law 
officer. 

The Court of Military Appeals criticized the 
staff judge advocate for introducing legal 
precedent before the court-martial in an im- 
proper manner. The president was also criti- 
cized for allowing this to take place. The Court 
pointed out that the decision of the court-martial 
should be predicated on information received 
from the courtroom. 





9. Concurring Opinion, United States v. Deain, 5 USCMA 44, 53, 
17 CMR 44. 
10. 3 USCMA 147, 11 CMR 147. 








A recent example of improper influence 
exerted by a staff legal officer is in United States 
v. Ferguson The day before several accused 
were tried for mutiny in an Army stockade a 
conference was held at which the convening 
authority, the chief of staff, the staff judge 
advocate, the law officer, a recording officer and 
all members of the court-martial in question 
were present. The staff judge advocate talked 
about the duties of court-martial members in 
general, and then, discussed the particular prob- 
lems of discipline in the stockade at Camp Atter- 
bury. He mentioned “dissident elements” and 
“trouble makers” there and indicated the need 
for prompt, expeditious and firm handling of 
such cases. The next day the court-martial 
tried the accused, in this case, for mutiny in the 
stockade at Camp Atterbury. Needless to say 
severe sentences were imposed. The Court of 
Military Appeals unanimously agreed that this 
type of influence was improper since the lecture 
was obviously directed at these accused and 
tended to unduly prejudice the court-martial 
members against them. 

In general courts-martial the president of the 
court must not usurp the powers of the law 
officer.* The law officer is required to rule on 
certain interlocutory matters and is responsible 
for instructing the court. The president, re- 
gardless of his military rank, must accept his 
rulings and instructions except in those cases 
where the court can overrule the law officer.” 

The spirit of the above decisions clearly indi- 
cates that once a specific case is referred to trial 
the individual members and the court as a whole 
must be left free from outside influence to decide 
the guilt or innocence of the accused. If a con- 
vening authority desires that instruction be 
11. 5 USCMA 68, 17 CMR 68. 

12. United States v. Berry, 1 USCMA 235, 2 CMR 141; this case 
was tried under the Articles of War and MCM, 1949. The Court of 
Military Appeals pointed out the similarity between the law 
member of the older procedure and the law officer under the new 
UCMJ. The president of the general court-martial consistently 


ruled on matters within the province of the law member. The 
Court of Military Appeals states: 

“If the president of a general court-martial freely selected as 
he is by the convening authority, possibly more concerned with 
military discipline than with law administration and almost cer- 
tainly less well informed within the latter sphere under ordinary 
circumstances—is able to usurp the judglike functions of the law 
member, then, we are much afraid, at least one barrier inter- 
posed by Congress in the path of what has been popularly 
characterized as ‘ d infil * has been weakened if not 
removed.” 

13. Article 51 UCMJ provides the court may overrule the law officer 


on a motion for a finding of not guilty and on questions as to 
the accused’s sanity. 








given to persons appointed to serve as court- 
martial members, the instruction should be 
given by the staff legal officer, should be of a 
general nature designed to better fit the mem- 
bers for the performance of their assigned duty, 
and must not be directed at a specific case before 
the court-martial. In United States v. Isbell,™ 
the Court of Military Appeals was faced with a 
case very similar to United States v. Littrice.¥ 
Several months prior to Isbell’s trial the Com- 
manding General, U. 8S. Army, Europe, directed 
a communication entitled “Retention of Thieves 
in the Army” to be circulated through normal 
channels. A “Staff Judge Advocate Bulletin” 
was prepared and circulated to all officers and 
warrant officers of the command. This bulletin 
also contained instructions to be given court 
members in accordance with paragraph 38 of 
the Manual, stating the seriousness of larceny 
and adverse effects of inadequate sentences. It 
also contained a review of various errors and 
irregularities that occurred in the conduct of 
courts-martial and referred to inadequate sen- 
tences and improper acquittals but made no ref- 
erences to any names or specific cases as such. 
At the trial, the defense introduced both of these 
exhibits into evidence and proceeded to examine 
the members of the court on voir dire. Individ- 
ual members of the court testified that they had 
seen and read both of the exhibits and that they 
had also attended conferences several months 
prior to the present trial where the subject had 
been military justice and problems such as rea- 
sonable doubt, exercise of clemency, and impo- 
sition of adequate sentences. During the voir 
dire examination the court members affirmed 
that they could still impartially decide the case 
before them. The question was raised as to 
whether these exhibits and the command con- 
ferences attended by members of the court de- 
prived the accused of a fair trial. Answering 
this question in the negative, the Court of Mili- 
tary Appeals pointed out that although every 
accused has the right to be tried by a court-mar- 
tial free from unlawful influence, nevertheless, 
each commanding officer has certain responsi- 
bilities for the proper conduct of courts-martial. 
The procedures followed by courts-martial in 
reaching proper findings and sentences are com- 
plicated and the successful performance of these 





14. 3 USCMA 782, 14 CMR 200. 
15. 3 USCMA 487, 13 CMR 43. 
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duties requires training. When members show 
themselves deficient in certain respects addi- 
tional instruction on these matters is mandatory 
and the person who must see to it that such 
instruction is given is the commanding officer. 

This responsibility of a commanding officer 
was reemphasized in a later case before the 
Court of Military Appeals. The facts disclosed 
that a commanding officer called all officers of 
his command together for a discussion of the 
general duties of members of courts-martial. 
Statistics had come to his attention that showed 
a very high percentage of convictions by special 
courts of privates brought before them with 
maximum sentences meted out in almost every 
case whereas for noncommissioned officers the 
percentage of convictions was greatly reduced 
and sentences were correspondingly less severe. 
This indicated to Colonel Alford, the command- 
ing officer, that some courts-martial were unduly 
influenced by the rank of the accused. In the 
discussion the commanding officer also told a 
story of an officer whose fitness reports had been 
influenced by his bad judgment while acting as 
a member of a court-martial. This information 
was brought out on a voir dire examination of 
several court-martial members in the case of 
United States v. Navarre.“ None of the mem- 
bers were challenged but on appeal this lecture 
by the commanding officer was characterized as 
“unlawful command influence, effectively de- 
priving the accused of a fair trial.” Colonel 
Alford was the commanding officer of several 
of the court-martial members but he was not 
the convening authority. 

The Court of Military Appeals rejected this 
argument and stated: 

“Justification for the thorough indoctrina- 
tion of military personnel in the substantive 
and procedural provisions of the Code and 
the Manual is readily apparent. Members of 
commands exercising inferior courts-martial 
jurisdiction are required to conduct the pro- 
ceedings of such tribunals without the guid- 
ance of a law officer or others skilled in 
military law. * * * Forbidding or needlessly 
curtailing lectures designed to prepare pro- 
spective court members for the proper dis- 
charge of their important functions would 
approximate setting a ship adrift without a 
ruaaer. * * °, 

16. 5 USCMA 32, 17 CMR 32. 
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“In the case at bar the necessity for addi- 
tional instructions in military justice was 
clearly indicated by the statistics compiled by 
Colonel Alford.” 


A special court-martial normally functions 
without the aid of a lawyer. Often, even the 
convening authority does not have a skilled legal 
officer to whom he may turn for advice. In 
ACM S—7008 Whiting,” during recess in the 
trial of a special court-martial, trial counsel, at 
the request of the president of the court, con- 
tacted the convening authority to obtain legal 
authority upon a question of law. The result of 
the conference between the trial counsel and the 
convening authority was revealed in open court. 
Defense counsel interposed no objection to the 
procedure, nor did he challenge the correctness 
of the advice. The board noted that paragraph 
74e of the Manual, anticipating that special 
courts-martial might require advice upon ques- 
tions of law, provided a method and a procedure 
by which special courts-martial could seek ad- 
vice from the convening authority upon such 
questions. The board held that no error results 
when a special court-martial obtains advice 
upon the applicability of the law in the manner 
outlined in paragraph 74e so long as no person 
other than counsel personally consults with the 
persons or authorities outside the court on such 
questions. The board did not believe that the 
information obtained illegally influenced the 
minds of the court members in the exercise of 
their fact-finding powers or that the opinion of 
the convening authority constituted command 
influence. 

A charge of unlawful command influence was 
made by the defense counsel in ACM S—4396 
Burke.* During the trial of a special court- 
martial, the trial counsel made an inartful at- 
tempt to withdraw the specification and charge 
from the court. Before this motion was ruled 
upon a recess was granted. When the court 
reconvened, the trial counsel stated to the court 
that the convening authority had ordered him to 
withdraw his motion and to proceed with the 
trial on the specification and charge. The board 
of review held that such action on the part of the 
convening authority was not unlawful command 
influence. The board reasoned that the conven- 


17. 12 CMR 764. 
18. 7 CMR 745. 











ing authority had power to refer charges for 
trial or withdraw charges from courts-martial 
if he so desired. Also under Article 62 (a) 
UCMJ a convening authority can return a rec- 
ord of trial to a court to reconsider motions 
made by the court which do not amount to a 
finding of not guilty on that charge or specifica- 
tion. The board did not think the influence, if 
any, in the instant case equalled that authorized 
under Article 62 (a), UCMJ. 

Over a period of many years there has been a 
gradual constriction of the function of the con- 
vening authority and a gradual diminution of 
his powers in regard to court-martial proceed- 
ings. Notwithstanding this gradual curtail- 
ment of the powers of the convening authority, 
he remains today “a very important person in 
the military court-martial system.” He pos- 
sesses discretionary powers of great moment to 
an accused. He determines which charges will 
be referred for trial and the type of court which 
will hear the case. Special courts-martial may 
obtain advice on matters of law from the con- 
vening authority. He is also the first reviewing 
authority and as such has the power to approve 


or disapprove the findings and affirm, mitigate, 
or suspend the sentence awarded. In the exer- 
cise of these powers, however, no commander 
can legitimately or morally attempt to impose 
his personal beliefs of guilt upon the members 
of a court-martial or attempt to coerce members 
of a court-martial to impose unduly severe sen- 
tences because of personal prejudices. Com- 
manders have a definite responsibility to educate 
and train prospective court-martial members 
but this must be conducted on an objective and 
educational level. The author realizes the diffi- 
culty of properly applying these principles to 
many of the concrete situations that face com- 
manding officers. It should be remembered, 
however, that it isn’t always the actual intent 
of the commanding officer that is important but 
as Judge Brosman has stated: “Such inferences 
[of unlawful command influence may] depart 
wholly from what the convening authority has 
in mind. This, however, is unimportant if his 
actions in connection with the trial might rea- 
sonably have operated to lead court members to 
infer either that he believed the accused guilty 
or desired that he be convicted.” *° 





19. Judge Latimer, Dissenting opinion, United States v. Knudson, 
4 USCMA 587, 598, 16 CMR 161. 


20. Concurring opinion United States v. Knudson, 4 USCMA 587, 
597, 16 CMR 161. 





RECENT DECISIONS OF THE 
COMPTROLLER GENERAL - 





ENTITLEMENT TO 6 MONTHS’ DEATH GRATUITY— 
The Comptroller General held that the wife of a member 
who killed her husband following a quarrel but who 
was not indicted by the Grand Jury when the facts were 
presented to it, may not be allowed the 6 months’ death 
gratuity in the absence of evidence “clearly absolving 
wife of any felonious action incident to husband’s death.” 
CompGen Decision B—-119863, August 27, 1954. 


PAYMENT OF QUARTER’S ALLOWANCE WHEN 
HUSBAND AND WIFE ARE BOTH MEMBERS OF 
THE ARMED FORCES—The Comptroller General held 
that when husband and wife are both members of the 
uniformed services and either member is assigned family 
type government quarters which both members occupy, 
such quarters should be considered as assigned to them 
jointly and severally and as being adequate for both 
members and their dependents within the contemplation 
of section 302 (b) of the Career Compensation Act of 
1949, 63 Stat. 802 (1949), so as to preclude the payment 


Prepared by the Pay and Allowances Branch 
Office of the Judge Advocate General 


of basic allowance for quarters on account of any de- 
pendent of either or both members. CompGen Decision 
B-115939, September 2, 1954. 


COMPUTATION OF RETIRED PAY OF AN OFFICER 
PLACED ON THE TEMPORARY DISABILITY RE- 
TIRED LIST WHILE SERVING IN A LOWER RANK 
THAN THAT PREVIOUSLY HELD—The officer con- 
cerned was placed on the temporary disability retired 
list while serving in the grade of commissioned warrant 
officer, W-3. He had previously served in the tem- 
porary rank of lieutenant (junior grade). Retired pay 
based on the pay of a warrant officer W-3 is greater 
than that based on the pay of a lieutenant (junior grade) 
with equal service. The Secretary of the Navy declined 
to make any administrative determination whether the 
service of the officer concerned in the temporary rank 
of lieutenant (junior grade) had been satisfactory. 
The Comptroller General held that a determination 
(of satisfactory service) by the Secretary concerned 
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was necessary before retired pay in the case could be 
computed on the higher temporary rank, lieutenant 
(junior grade). In the absence of such determination, 
retired pay must be computed on the basis of section 
402 (d) of the Career Compensation Act of 1949, 63 
Stat. 802 (1949), that is, on the basis of the rank held 
by the member at the time of his placement on the 
Temporary Disability Retired List. CompGen Decision 
B-116582, October 6, 1954. 


PROCEDURE FOR CHECKING PAY OF MILITARY 
PERSONNEL TO RECOVER INDEBTEDNESS TO 
THE GOVERNMENT—As recognized by the Comp- 
troller General in a long line of decisions, there is no 
authority in the absence of a specific enabling statute 
to withhold (check) the current pay of military per- 
sonnel to recover indebtedness to the Government un- 
less such withholding is consented to by the member. 
(See JAG Journal, Nov. 1953, p. 18; Aug. 1948, p. 9.) 
Application of that rule at times has heretofore re- 
sulted in great and unnecessary inconvenience to the 
Government especially in the case of routine overpay- 
ment to military personnel resulting from errors in 
calculation by disbursing officers. 

The rigidity of the former rule has been modified 
by the Act of July 15, 1954, 68 Stat. 483 (1954), which 
provides generally that the Secretary of the Depart- 
ment concerned may determine that a service member 
is indebted to the United States as the result of an 
erroneous payment made to him and may cause the 
amount of the indebtedness to be collected in monthly 
installments by deductions in reasonable amounts from 
the current pay account of such member, ordinarily not 
to exceed an amount equal to two-thirds of the pay 
from which the deduction is made. [This statute has 
no application to forfeitures adjudged as part of court- 
martial sentences. ] :) 

The Comptroller General in construing the Act of 
July 15, 1954, held that in the computation of the two- 
thirds of the pay of military personnel to be withheld 
in liquidation of indebtedness, allotments in support of 
basic allowance for quarters and withholding taxes 
should first be deducted from the member’s pay even 
though the amount of such deductions is insufficient to 
permit full collection prior to the member’s release from 
active duty. It was also held that in the case of retire- 
ment, resignation, or termination of active duty before 
such debt has been satisfied, collection may be made from 
subsequent payments of whatever nature due the former 
member concerned including amounts due as severance 
pay and reimbursement for transportation of dependents 
and household effects but not from amounts due as 
mustering-out pay, enlisted member’s deposits, and 
lump-sum leave payments. CompGen Decision 
B-121540, October 11, 1954. 


APPLICABILITY OF DUAL COMPENSATION STAT- 
UTE TO RESERVES—The Comptroller General has 
heretofore held that the restrictions contained in the 
so-called Dual Compensation statute (Section 212 of the 
Act of June 30, 1932, 47 Stat. 406 (1932)), as amended 
5 U. S. C. 59a (1952), as further amended by Public 
Law 300—838rd Congress, 68 Stat. 18 (1954), apply 
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equally to Regulars and Reserves. 28 Comp. Gen. 367; 
599. That Act restricts the concurrent receipt of retired 
pay and pay from a Federal civil position in the case of 
members receiving retired pay based on the pay of a 
commissiond officer. Administrative determinations 


‘under the statute have been in accordance with the 


decisions of the Comptroller General. 

The United States Court of Claims, however, in 
Tanner V. United States, — F. Supp. — (Ct. Cl. Nov. 2, 
1954), held that the Dual Compensation statute was not 
applicable to certain retired Reserve officers of the 
Army and Air Force. The plaintiffs in that case all 
have been retired under Title III of the Act of June 29, 
1948, 62 Stat. 1087 (1948), as amended 10 U. S. C. 103 
et seq. Decision in the case was premised the Act of 
July 1, 1947, 61 Stat. 238 (1947), 10 U. S. C. 371 (b) 
(1952), which provided that “No existing law shall be 
construed to prevent any member of the Officers’ Reserve 
Corps or the Enlisted Reserve Corps from accepting 
employment in any civil branch of the public service nor 
from receiving the pay incident to such employment in 
addition to any pay and allowances to which he may be 
entitled under the laws relating to the Officers’ Reserve 
Corps or the Enlisted Reserve Corps, nor as prohibiting 
him from practicing his civilian profession or occupa- 
tion before or in connection with any department of the 
Federal Government.” 

The provisions of section 371 (b) which as enacted 
were intended to extend to members of the Army and 
Air Force the same benefits theretofore provided for 
members of the Naval Reserve by section 4 of the Naval 
Reserve Act of 1938, 52 Stat. 1175 (1938), were made 
applicable to “Reserve components of the armed forces” 
by section 804 (a) of the Armed Forces Reserve Act of 
1952, 66 Stat. 481 (1952), effective from January 1, 
1958. It would appear therefore, that the 1947 statute 
is now equally applicable to all branches of the armed 
services. 

The request for decision by the Comptroller General is 
now being prepared as to whether or to what extent 
the decision of the Court of Claims in the Tanner case 
may be followed. That request for decision probably 
will include inquiries whether the Tanner case may be 
applied in the case of all retired Naval Reserve officers 
or only in the case of those officers retired under Public 
Law 810—80th Congress. An additional pertinent in- 
quiry would be whether retroactive effect may be ac- 
corded the decision in the Tanner case. 

Assuming that the rule of the Tanner case becomes 
law for application in the Navy, it would appear that 
with respect to Federal employment prior to January 
1, 1953, only those retired Reserve officers receiving 
retired pay under the Naval Reserve Act of 1938 would 
be exempt from the restrictions. It would appear, how- 
ever, that with respect to Federal employment since 
January 1, 1953, all retired officers of the Naval Reserve 
would be exempt. 

No administrative action may be taken to apply the 
rule announced in the Tanner case at this time pending 
receipt of a decision from the Comptroller General and 
possible petition to the Supreme Court of the United 
States by the Government for certiorari. 


9 





RESERVE NEWS - 





WASHINGTON TRAINING DUTY OPEN TO NAVAL RESERVE LAW 
COMPANY MEMBERS 


The Judge Advocate General recently announced a 
program of 4 day tours of group training duty which 
should prove of considerable interest to the members 
of all Naval Reserve Law Companies situated outside 
the Washington, D. C., area. 

The program, as outlined in JAG Instruction 1520.2, 
dated 12 November 1954, describes JAG plans for spon- 
soring flights of Naval Reserve Law Companies to 
Washington, D. C., for 4 day periods of group training 
duty at the Office of the Judge Advocate General. The 
Instruction also prescribes the necessary planning re- 
quired by those companies which desire to arrange such 
trips. 

The plans for the trips call for the groups partici- 
pating to be flown to Washington on either Saturday 
or Sunday and to be flown home on the Wednesday 
following. Through the cooperation of the Chief of 
Naval Air Reserve Training the transportation to and 
from Washington will be provided aboard Naval Reserve 
aircraft if a first class military or civilian airfield is 
available in the vicinity of any company which desires 
to arrange for the duty. 

During their stay in Washington those participating 
will be given an indoctrination briefing on the organi- 
zation and operation of the Office of the Judge Advocate 
General. Arrangements will also be made to provide 
those who are properly qualified an opportunity to be 
admitted to practice before the United States Supreme 
Court and the United States Court of Military Appeals. 
Tours of the U. S. Department of Justice, the Federal 
Bureau of Investigation, and the Capitol will be ar- 
ranged whenever possible, as will visits to such points 
of interest as the White House and the Tomb of the 
Unknown Soldier. 

All Naval Reserve Law Companies (except W-1, 
located in Washington, D. C.) are eligible to participate 
if sufficient of their members are interested and the 
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necessary logistic support can be arranged. It is 
planned to begin scheduling the trips in January 1955 
and to continue them, except during the Summer Recess 
of the U. S. Supreme Court, until further notice. 

While the duty will necessarily be performed without 
pay or allowances it is believed that because of its short 
duration, the government air transportation to and 
from Washington, and the use of BOQ facilities in 
Washington, that this will not prove to be any deterrent 
to those interested in the duty. 


MEMBER OF ST. LOUIS RESERVE LAW COMPANY IS ELECTED AS 
PRESIDENT OF MISSOURI STATE BAR ASSOCIATION 


Lieutenant Commander Russell H. Doerner, USNR, 
a member of Naval Reserve Law Company, -9-7, St. 
Louis, Mo., was recently elected president of the Mis- 
souri State Bar Association. He had been vice presi- 
dent of the State Bar Association during the preceding 
year, and is also a past president of the St. Louis Bar 
Association. 

Lieutenant Commander Doerner received his prelimi- 
nary education in St. Louis public schools, obtained a 
bachelor of arts degree from Illinois University, a law 
degree from Washington University, and was admitted 
to the Missouri bar in 1928. He is a member of the firm 
of Keefe, Doerner, Schlafly, and Griesedieck. During 
World War II, Lieutenant Commander Doerner was 
aboard the USS Bismarck Sea (CVE-95) when that 
ship was sunk on February 21, 1945. He was rescued 
after several hours in the water. Lieutenant Com- 
mander Doerner, in spite of his time-consuming law 
practice, work in the Bar Association, civic activities 
such as the Boy Scouts and the YMCA, regularly attends 
weekly meetings of Naval Reserve Law Company 9-7. 


(Naval Reserve Law Company 9-7 was recently awarded a letter of 
commendation for being the outstanding law company in the Ninth 
Naval District. See April 1954 JAG Journal for a picture of the 
members of that unit.) 





(The attention of all Reservists is called to the note “Applicability 
of Dual Compensation Statute to Reserves,” this issue, p. 9) 
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WILLS FOR SERVICEMEN 


COMMANDER CHARLES E. RICE, JR., USN 


WILL IS A WRITTEN INSTRUMENT 
executed with the formalities of law 
whereby a person makes a disposition of his 
property to take effect after his death. A will is 
revocable during the lifetime of the maker (tes- 
tator) and is not operative for any purpose until 
his death. For a will to become legally effective 
it must be executed with the formalities re- 
quired by the statutes of the individual States, 
Territories, and the District of Columbia. 

There is no legal requirement that anyone ex- 
ecute a last will and testament as this is a matter 
of right or privilege left entirely to the desires 
of each person. There are, however, many rea- 
sons why it is desirable to make a will. By ex- 
ecuting a will you (the testator) are able to 
dispose of your property, both real and personal, 
to the persons of your choice. If you do not 
make this election your property will go to your 
heirs and next of kin in accordance with the 
Statutes of Descent and Distribution in effect at 
the time of death. In executing a will, you are 
permitted to name your executor rather than to 
leave this choice to the courts. You may like- 
wise, in many states, appoint a guardian for the 
person and property of your minor children. 
Executors and guardians are usually required 
by law to give bond for the faithful performance 
of their duties, but in many jurisdictions this 
requirement can be avoided by a provision in 
your will. Thus, the expense of administration 
of your estate may be lessened since bond pre- 
miums are charged as part of the expense of 
administration. In this connection, however, it 
is not considered advisable to relieve executors 
and guardians of the requirements of giving 
bond in every case. This right should only be 
exercised in the case of executors and guardians 
in whom the testator has implicit faith. 

The law concerning the execution of wills did 
not come into being overnight. Testamentary 
distribution of property was known to the 
Egyptians as early as 2900 B. C. In Rome the 
Twelve Tables (Cir. 450 B. C.) declared that 
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the head of a household might dispose of his 
estate, and that this bestowal should have the 
force and effect of law. The American law 
governing the execution of wills stems from and 
is patterned after three famous English stat- 
utes. The first of these was the Statute of Wills 
which was passed in 1540. That statute per- 
mitted a devise of lands by an instrument in 
writing. No attesting witnesses were necessary 
and the will was not required to be signed by the 
testator or written in his hand. That law was 
the subject of much fraud and abuse and gave 
rise to the passage of the Statute of Frauds in 
1677. The fifth section of that Statute provided 
that all devises and bequests of any lands or 
tenements “* * * shall be in writing, and 
signed by the party so devising the same, or by 
another person in his presence and by his ex- 
press direction, and shall be attested and sub- 
scribed, in the presence of the said devisor by 
three or four credible witnesses * * *”. The 
third English statute which has helped to mold 
American law on the execution of wills was the 
Wills Act of 1827. That Statute made uniform 
rules for the execution of wills and provided 
that wills must be signed at the end thereof by 
the testator or by some other person in his 
presence and by his direction, and be attested 
and signed by two or more witnesses in his 
presence. 

Although patterned after the above English 
Statutes, the laws of the several States are not 
uniform and each State has certain formal re- 
quirements which must be complied with if a 
will is to be effective in that State. If a drafter 
of a will could be certain that he had followed 
the law of the State in which the testator would 
be domiciled at the time of his death, and that 
all of the testator’s real and personal property 
would be located in that State, there would be 
no problem concerning what formalities should 
be followed in executing the will. It would only 
be necessary that you follow the law of that 
State. By the weight of authority, a will dis- 








posing of real property is covered by the law of 
the situs of the realty. On the other hand, the 
law is well settled that a will to dispose effec- 
tively of personal property must be valid under 
the law of the domicile of the testator at the 
time of his death. 

It is apparent from the foregoing, that a will 
is no better than its execution. Certain defects 
in the drafting of a will may affect certain spe- 
cific bequests or devises, but the will does not fail 
in its entirety if it is properly executed. Onthe 
other hand, a defect in the execution of a will 
may cause the entire instrument to be declared 
a nullity, in which event the desires of the testa- 
tor would be defeated and his property distrib- 
uted according to the Statutes of Descent and 
Distribution. Therefore, in view of the tran- 
sient and nomadic life of a serviceman, the 
proper execution of his will presents a consider- 
able problem to the legal officer who seeks to 
assist the serviceman in executing a will which 
will dispose of his estate as he desires. With 
the thought of this problem in mind, it is desired 
to discuss the formal requirements of the several 
States concerning the proper execution of a will 
in the hope that it will assist legal officers in 
properly supervising the execution of the last 
will and testament of a serviceman. 

STATE REQUIREMENTS FOR EXECUTION : Some 
States require only two witnesses, do not require 
that the testator sign in the presence of the wit- 
nesses, and do not require the testator to sign 
the willattheend. Other States, however, pre- 
scribe that there shall be a minimum of three 
witnesses who shall attest and subscribe their 
names, require the testator to declare the instru- 
ment to be his last will and testament, require 
that he sign the will at the end in the presence 
of the witnesses, and require that the witnesses 
subscribe their names at the request of the testa- 
tor and in his presence and in the presence of 
each other. 

SELECTION OF WITNESSES: Most States follow 
the English Statute of Frauds and require that 
witnesses be “credible.” Other States require 
that witnesses be “competent.” The strictest 
jurisdictions require that witnesses be at least 
21 years of age. The conditions under which 
the will of a serviceman is executed often ren- 
ders difficult any real selection of witnesses. 
If a choice is feasible, the witnesses selected 
should be intelligent, credible adults. They 
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should be acquainted with the testator and be 
likely to be available when the will is offered for 
probate. Thus their residence should be near 
the domicile of the testator and generally civil- 
ians should be used as witnesses in preference 
to servicemen. If servicemen are used it is 
advisable to select those less likely to be ordered 
into combat zones. Similarly, do not use wit- 
nesses who are considerably older than the tes- 
tator or who are in poor health. It is also a 
good practice to avoid using beneficiaries or 
creditors as witnesses. 

ATTESTATION CLAUSE: There is no present 
requirement in American statutes that a will 
contain an attestation clause. However, the use 
of such clause, which recites all of the required 
formalities, is customary and may aid in the 
establishment of the will upon contest during 
probate. A common form of attestation clause, 
which recites all of the formalities necessary in 
any State except Louisiana, is as follows: 

“The foregoing instrument was at the date 
and place thereof signed, published, and de- 
elawed ty the eedd ..... 5k as and 
for his last will and testament in our joint 
presence, and we, at his request, in his pres- 
ence, and in the presence of each other, have 
subscribed our names as witnesses.” 

It will be noted that the word “sealed” does 
not appear after the word “signed,” as was often 
the case in older forms, as sealing is not one 
of the formal requirements. However, if the 
testator actually affixes his seal during the ex- 
ecution of the will, this fact should be referred 
to in the attestation clause. Where a will con- 
sists of more than one page, it is customary to 
make reference to the number of pages after the 
word “instrument” in the attestation clause. 
Further, it is appropriate to make reference in 
the attestation clause to the fact that the tes- 
tator has signed or initialed the individual pages 
for identification. 

RECOMMENDED FORMALITIES: Considering 
the transient life of a serviceman it is believed 
that the safest course to pursue in the execution 
of his will is to follow the strictest requirements 
of the several States. As Louisiana wills are in 
a class apart it is not intended that the following 
recommendations should be used as a guide. If 
the serviceman is domiciled in Louisiana or 
owns real property there, the Louisiana statutes 
should be consulted and strictly followed. The 
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formalities of execution which are recom- 
mended are as follows: 

(a) The testator should declare the instru- 
ment to the witnesses as being his last will 
and testament. 

(b) The testator should request the wit- 
nesses to act as such. 

(c) At least three witnesses should be 
used. While three witnesses are sufficient 
it is a good practice to use a larger number of 
witnesses if they are available. Such prac- 
tice will assure the presence of a sufficient 
number of witnesses to prove the will even 
though some of the witnesses have died, are 
ill, or are so far removed from the piace of 
probate as to make their attendance imprac- 
ticable or extremely expensive. 

(d) The testator should sign the will at the 
end after the last dispositive clause in the 
presence of all witnesses. 

(e) The witnesses should sign the instru- 
ment in the presence of the testator, and in 
the presence of each other. 

(f) The witnesses should be credible 
adults at least 21 years of age. 


ACTUAL EXECUTION: Having considered the 
required formalities in the execution of a last 
will and testament let us now consider the pre- 
cise manner in which the execution should be 
accomplished. It should be remembered that 
to the testator the execution of his will is a very 
serious moment in his life. He desires that his 
will be absolutely right and that it cannot be 
“broken” after heis gone. It was for these very 
reasons that the law requires a formal, ritual- 
istic procedure. The execution should not be 
accompanied by levity, rather it should be con- 
ducted in a quiet and orderly manner so that it 
will make a lasting impression on the witnesses. 
This will aid the witnesses in remembering the 
details of all that occurred during the execution 
when they are called on to prove the will. A 
step by step outline of procedure during execu- 
tion is as follows: 


(a) The testator, all of the witnesses, and 
the attorney should assemble together in a 
quiet room and remain together throughout 
the entire procedure in the sight and hearing 
of each other. The attorney should explain 
to all present that the testator is about to 
execute his last will and testament. Caution 
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the witnesses to pay strict attention to all that 
is said and done so that they may testify to 
these facts when called upon. If anyone has 
any questions these should be answered before 
proceeding further. 

(b) Next, the testator should inform the 
witnesses that the document which he is about 
to sign is his last will and testament and he 
should request the witnesses to act as such. 
It is not necessary that the testator reveal 
the contents of his will to the witnesses. 

(c) The attorney should then call upon the 
testator to sign the will if he so desires and 
have the testator date and sign the will with 
his usual signature. Have him sign at the 
end after the last dispositive clause and after 
the “In Witness” clause. While the testator 
is signing the witnesses should pay close at- 
tention and take positions so that they can 
actually see the testator affix his signature. 
If the will contains more than one page, the 
testator should initial or sign each page for 
identification, in the presence of the wit- 
nesses, and this fact can be noted in the 
attestation clause. 

(d) Although a seal is not required, if a 
seal is used the testator should affix it after 
his signature. The fact of sealing should also 
be noted in the attestation clause. 

(e) After the testator has signed (and 
sealed) the will, the attestation clause should 
be read aloud by one of the witnesses and each 
witness should sign his name below the attes- 
tation clause in the place provided. In addi- 
tion to their names, the witnesses should also 
write their legal residences (including the 
street and number as well as the City and 
State). The testator should be asked to 
watch the witnesses sign, and each witness 
should watch the other witnesses sign. 

(f) When the witnesses have completed 
their signing, the attestation clause should be 
read aloud to them again. This will further 
tend to impress the entire procedure on their 
minds and make them remember all of the 
details of the execution when they are called 
upon to prove the will many years later. 

(g) If the will contains more than one 
page, and they were not bound together before 
the execution, all of the pages should be 
fastened together securely to prevent loss or 
substitution. 
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CUSTODY OF THE WILL: After the will has 
been duly executed it should be delivered to the 
serviceman for his custody and safekeeping. 
He should be advised that the document is very 
valuable and that he should not keep it on his 
person or in his clothing or equipment. Advise 
him to put his will in a safety box if he has one 
or to leave it with a trusted relative or friend— 
perhaps the named beneficiary or the executor 
named in the will. It should be made clear to 
the serviceman that it is not necessary for him 
to deposit his will with any official or other per- 
son, but he should inform at least one member 
of his family or a friend where the will is 
located. 


REVISION OF WILLS: It should be remem- 
bered that a will may be revoked or modified 
at any time the testator so desires. Having 
made a will it is an excellent practice to review 
its provisions from time to time to be certain it 
is exactly what you want. Beneficiaries die, 
your desires as to the disposition of your prop- 
erty change, executors or guardians appointed 





under the will may have died, or you may wish 
to appoint different executors or guardians due 
to changes in circumstances. Thus, a review 
of your will may indicate a desired change to 
meet one or more of the situations enumerated 
above. If you conclude that your will is inade- 
quate you should consult your attorney or legal 
officer, arrange for the execution of a new will, 
and arrange to revoke your old will in accord- 
ance with the statutory requirements for the 
revocation of wills. 


CONCLUSION: While the foregoing procedure 
for the execution of a will may seem laborious 
and ritualistic, it is well to remember that a 
chain is no stronger than its weakest link and a 
will is no better than its execution. A will, 
properly executed, permits the testator to dis- 
tribute his property according to his desires. 
Improperly executed, a will is just another scrap 
of paper which defeats rather than accomplishes 
the purposes of the testator. Accordingly, all 
are admonished to take sufficient time to comply 
with all required formalities. 





CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





COWARDLY CONDUCT—The law officer must instruct on the issue 
of physical incapacity when the balance of the accused’s judgment 
with respect to physical incapacity was sufficiently demonstrated 
by the record to raise that defense. 


@ The accused was originally tried and convicted of 
cowardly conduct in the presence of the enemy in 
violation of Article 99, UCMJ. He was sentenced to 
a dishonorable discharge, total forfeitures and confine- 
ment at hard labor for 15 years. On appeal to the 
Court of Military Appeals a rehearing was ordered 
because the law officer failed to instruct the court- 
martial that fear was a necessary element of the offense 
charged. 

In the rehearing the accused was found guilty of the 
same offense and given the same sentence except that 
the confinement was reduced to 10 years. The con- 


vening authority further reduced the confinement to 5 


14 





years. A board of review found the evidence insufficient 
to sustain a finding that the accused’s action was moti- 
vated by fear so it modified the findings to one of viola- 
tion of Article 134: “That the accused did, at the time 
and place alleged, in the presence of the enemy wrong- 
fully refuse to go to his defensive position on Hill 
355 * * *.” The petition of the accused for review by 
the Court of Military Appeals was granted on two 
grounds (1) failure of the law officer to instruct on 
physical capacity, and (2) correctness of the board’s 
of review action as to the finding. 

The actions of the accused for which he was tried 
occurred in December 1951 while he was assigned as a 
machine gunner in the 3d Army Division. On the morn- 
ing of December 1, 1951, the accused was released from 
a battalion aid station where he had been treated for 
frostbitten feet. He “hitchhiked” the 6 miles to his 
company area and upon reporting to his first sergeant, 
he was reassigned to his squad which was in the main 
defensive line of the company. The accused failed to 
comply with this order of the first sergeant, and, shortly 
thereafter, with similar orders of his platoon leader 
and company commander. None of these officers noticed 
anything unusual about the physical condition or de- 
meanor of the accused. Each of them tried to explain 
the serious consequences of this action to the accused 
but each time he stated that he realized the consequences. 

The accused did not testify at the first trial, but at 
the rehearing he stated that the reason he could not 
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comply with the orders was that he was sick and physi- 
cally unable to return to the hill. He further testified 
that after return to the division stockade he was treated 
for frostbite and was unable to walk to the mess hall 
for meals since it was a mile away. 

The appellate defense counsel argued that this evi- 
dence raised the issue of physical incapacity and that 
the law officer erred in failing to so instruct the court- 
martial on this defense. The Court of Military Appeals 
(Judge Latimer dissenting) reversed the board of review 
and held that the defense of physical incapacity was 
reasonably raised by the evidence. United States v. 
Heims; 3 USCMA 418, 12 CMR 174. The Court found 
corroboration for the accused’s story in the fact that 
there was no evidence that he did any walking in return- 
ing to his company command post from the battalion 
aid station. Also the company commander testified that 
the accused stated, “I cannot go back.” There was med- 
ical testimony that eleven months after this incident 
he had such bad callouses on his feet that he had to 
have special shoes. The doctor testified the callouses 
could have been caused by severe frostbite. 

On the second point, the Court reversed the board, 
because it was of the opinion that cowardly conduct 
(Article 95, UCMJ) cannot be reduced to a violation of 
Article 134 by the elimination of the element of fear. 

Judge Latimer in his dissenting opinion was disturbed 
over the lack of corroboration for the story of the 
accused. He pointed out that this story was not men- 
tioned at the first trial which was held where it could 
have been verified by records. None of the officers testi- 
fying at the first trial mentioned that he had complained 
of his physical condition. Judge Latimer felt the Court 
had gone to extreme lengths to find corroboration of the 
accused’s story and had been unrealistic in their analysis 
of battlefield conditions. United States v. King, 5 
USCMA 3, 17 CMR 3. 


BOARD OF REVIEW—WMatter outside the record of trial concerning 
improper command influence exercised against members of a court- 
martial may be considered by a board of review in their review of 
the record of trial. 


IMPROPER COMMAND INFLUENCE—A Staff Judge Advocate may 
instruct prospective court-members on their duties, but he must not 
thereby create bias against a particular accused. 


@® Four Army privates were convicted of mutiny while 
confined in a stockade at Camp Atterbury, Ind. They 
were given confinement ranging from 10 to 35 years 
plus total forfeitures and dishonorable discharges. 
While the case was pending before a board of review a 
transcript of a conference held the day before the 
trial of the four accused was forwarded to the Judge 
Advocate General of the Army. The record of the 
conference indicated that the day before the trial of 
these accused the commanding officer, staff judge advo- 
cate, chief of staff, law officer and court-members assem- 
bled to listen to certain remarks of the staff judge 
advocate. He instructed the court-members on their 
general duties, and then discussed the specific disci- 
plinary problem of Camp Atterbury. He mentioned 
“dissident elements” and “trouble makers” in the 
stockade there and indicated the need for prompt, 
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expeditious and firm handling of such cases. The trial 
and defense counsel were not present at this confer- 


ence. The Judge Advocate General turned this tran- 
script over to the appellate defense counsel and the 
board of review. The board concluded that it could 
consider the matter contained in the transcript although 
no mention of it was in the record of trial since it per- 
tained to the jurisdiction of the court-martial. Rule 
IXF, Uniform Rules of Procedure for proceedings in 
and before Boards of Review. The board held that this 
pretrial conference refiected improper command influ- 
ence over the court-martial members and that this made 
these members incompetent to hear and decide the case. 
It decided, therefore, that the court-martial was with- 
out jurisdiction to proceed and another trial was 
ordered. 

The Judge Advocate General certified questions to 
the Court of Military Appeals concerning the board’s 
consideration of this material in its regular review, 
the exertion of improper command influence by the staff 
judge advocate, and the lack of jurisdiction of the 
court-martial. 

The Court of Military Appeals agreed with the board 
of review that this pretrial conference indicated that 
improper command influence had been exerted on the 
court-members. The connection between the staff judge 
advocate’s advice (concerning “trouble makers” and the 
need for prompt, expeditious and firm handling) and the 
accused trial for mutiny the next day was so direct 
that it clearly tended to create bias against these par- 
ticular accused. It disagreed, however, with the board 
that it was jurisdictional in the sense that the proceed- 
ing of the court-martial were null and void. The bias 
was great enough, however, to constitute prejudicial 
error so a rehearing was ordered. 

The board, the court determined, was free to consider 
matter such as this even though it was not contained 
in the record on its regular review, and it was not neces- 
sary to hold it for a petition for new trial. United 
States v. Ferguson, 5 USCMA 68, 17 CMR 68. 


ACCUSER—CA is not an accuser when he authenticates accused's 
service record page. 


@ After the findings, the prosecution adduced a service 
record page, which was authenticated by the signature 
of the convening authority, as evidence of a previous 
conviction. The board of review held that under the 
circumstances of the instant case, the convening author- 
ity should not be considered to be an accuser. [The B/R 
pointed out that if the CA’s signature appeared as that 
of the officer who made the original entry in the service 
record book, a different question would be presented.] 
NCM 356, Redden — CMR — (1-54-S-1067), 13 Oct. 
1954. 


GENERAL QRDER—Bureau of Supplies and Accounts Manual is a 
general order within the meaning of Article 92 (1) UCMJ. 


@ The accused was convicted of two specifications alleg- 
ing violations of Article 92, UCMJ. The first specifica- 
tion alleged that he did, by having U. S. currency in 
his possession more than 48 hours after his arrival in 
Japan, violate a general order requiring personnel to 
dispose of all such currency within 48 hours after arrival 
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in a country where Military Payment Certificates are 
used. The other specification alleged violation of a law- 
ful general order given in the Bureau of Supplies and 
Accounts Manual prohibiting resale of items purchased 
from the Ship’s Store. At trial the accused testified 
that on the night prior to his apprehension—several 
months after his arrival in Japan—he had exchanged 
Military Payment Certificates for the said U. S. cur- 
rency to accommodate another man who had previously 
converted his own Military Payment Certificates into 
U. S. currency preparatory to his return to the U. S. but 
who, because of delay of his scheduled flight and the 
closing of the money exchange, was without usable 
funds. This was partially supported by testimony of 
another witness. 

The board of review held that although the order 
requires personnel to dispose of currency upon arrival, 
nowhere in the order is there any prohibitory clause 
making an offense of the mere possession of currency 
which might be received after the exchange required 
to be effected within 2 days of initial arrival. The 
currency arrangements of the accused may have consti- 
tuted a violation of some other regulation, but since he 
was not charged with such an offense a finding of guilty 
on the one in question must be set aside. 

The board of review was unable to agree with a 
defense contention that the Bureau of Supplies and 
Accounts Manual is merely a Bureau order directed only 
to the Navy Supply Department and not applicable to 
Navy personnel as a whole. It held that the Bureau of 
Supplies and Accounts Manual is a general order within 
the meaning of Article 92 (1), UCMJ. It is binding 


upon all persons in the Naval Establishment (§ 1201, 


U. S. Navy Regulations, 1948). The Manual is ap- 
proved by SecNav, and when so issued and approved is 
to be considered as emanating from SecNav (§§ 0403, 
0404, U. S. Navy Regulations, 1948). NCM 357, Rosen- 
berry, — CMR — (4-54—G-800), 13 Oct. 1954. 


WITNESSES——When the accused takes the stand in his own defense 
he waives his privilege against self-incrimination as to that offense. 


@ Pfc Flood left his wallet containing $100 locked in 
his locker while he went to play basketball. The ac- 
cused and two other persons were present in the room 
when he left. Upon his return the top hinge of his 
locker had been pulled loose and the wallet and money 
were gone. Flood remembered the exact denomina- 
tions of the bills so he immediately reported this to his 
commanding officer. A CID investigator arrived 
shortly thereafter and, accompanied by Flood, he pro- 
ceeded to the accused’s room. After informing the 
accused of Pfc. Flood’s loss, the investigator asked 
the accused if he could search his gear. The accused 
readily agreed. The exact number and denomination of 
the missing bills were found in the accused’s clothes. 
He was placed under arrest and warned under Article 
31 UCMJ, but he did not desire to make a statement 
at that time. 

At the trial for larceny, the accused took the stand 
and testified that he had found the money in the hallway 
near Flood’s room. He stated that he intended to turn 
it in the next morning, also that if the investigator had 
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told him the amount missing before the search that he 
would have told him of the money he had found. He 
explained that the reason he didn’t speak up at the 
time the money was found in his clothes was that he 
was scared. 

In his closing argument the prosecution commented 
on the failure of the accused to make a statement to 
the investigator about the money in his pocket before 
it was found and then immediately after it was found. 
The defense counsel did not object to these statements of 
the trial counsel at the trial, but, on appeal, appellate 
defense counsel contended that these remarks were 
improper and prejudicial. 

The Court of Military Appeals disagreed with this 

contention and held that the trial counsel’s remarks did 
not exceed the bounds of fair comment on the evidence. 
The accused voluntarily took the stand and in such cases 
he waives his privilege against self-incrimination as to 
that offense, he may be cross-examined about his previ- 
ous statements, and the trial counsel can argue the 
inferences that flow from his refusal to make a state- 
ment when it would seem natural for an innocent man 
to make one. United States v. Sims, 5 USCMA 115, 17 
CMR 115. 
SLEEPING ON WATCH—An accused is not relieved from responsi- 
bility for sleeping on watch because of his voluntary intoxication 
when the intoxication was not sufficient to put his superiors on 
notice of his condition before he was posted. 


@® The accused, having completed 29 days of a 30 day 
tour of guard duty, was assigned his last watch 0200- 
0600 July 15, 1953. The evening before, after the eve- 
ning meal, he stopped by the enlisted men’s club and 
drank five cans of beer. Shortly thereafter, the accused 
returned to his tent and, without undressing, fell asleep 
on his bunk. He was awakened at 0100 and reported for 
the guard muster where he received instructions from 
the officer of the day, one of which concerned the pro- 
cedure if any sentry needed relief or help. The OD 
also asked if there was anyone present who felt unable 
to perform his duties. The accused did not respond to 
this inquiry. There was testimony at the trial, how- 
ever, that the accused appeared sick while in the forma- 
tion. One sergeant was of the opinion that the accused 
was unfit to stand the watch. The corporal of the guard 
testified that in the formation the accused looked tired 
but was not drunk and that he made no complaint about 
his physical condition. The accused was posted in the 
regular fashion, but the corporal of the guard noticed 
while he was posting him that he did look like he had 
been drinking. The corporal intended to return with a 
supernumerary and relieve the accused as soon as possi- 
ble. This was done but because of other duties it was 
over an hour before the corporal returned with a relief. 
Upon arriving at the accused’s post no sentry could be 
found. The OD was notified and with the aid of a 
supernumerary he finally found the accused sitting on 
the ground with his back to the fence. They removed 
his rifle and shined a light in his face. Finally after 
calling out in a loud voice the accused awakened. The 
accused was charged with sleeping on post and drunk 
on duty. The court-martial acquitted him of the latter 
charge. 
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The Court of Military Appeals had little trouble with 
the finding that the accused was actually asleep. The 
problem it faced was whether or not the accused was 
properly posted. The court was of the opinion that the 
sleep was induced, in part, by the previous drinking, but 
the degree of inebriation was not shown to be such as to 
relieve the accused from mental responsibility for his 
misbehavior. Although the corporal of the guard had a 
feeling that the accused had been drinking, the court 
determined that the degree of his intoxication was not 
such as to put his superiors on notice, as a matter of law, 
that he could neither perform his task nor make known 
his inability to perform his duties. The error of judg- 
ment on the part of the corporal of the guard in posting 
the accused does not exonerate the accused from respon- 
sibility for this offense. The finding of the court-martial 
was affirmed. The corporal of the guard, however, was 
criticized for allowing the accused to remain on guard 
while he went back for relief. The court pointed out 
that it would have been far better practice, once the 
corporal had doubts about the physical condition of the 
accused, to leave the old sentry on a few minutes longer 
than to post the accused in his condition. United States 
v. Burke, 5 USCMA 56, 17 CMR 56. 


SELF-INCRIMINATION—The results of the analysis of an accused's 
urine specimen is admissible in evidence even though the accused 
was ordered to give it by a superior officer. 

@ The accused was arrested by a CID agent and taken 
to an Army hospital for examination. During the exam- 
ination the accused was ordered to give a urine speci- 
men which he did with out objection. The analysis of his 
urine indicated the presence of morphine alkaloids. 

At the trial the defense counsel objected to the intro- 
duction of any evidence of these scientific tests on the 
basis that the urine specimen was obtained involuntarily 
and the accused was thereby required to incriminate 
himself. The law officer admitted the evidence over this 
objection. 

The Court of Military Appeals held that the produc- 
tion of bodily fluids fell without the protection of Article 
31, UCMJ, and, therefore, the accuseds privilege against 
self-incrimination was not violated in the present case. 
The evidence was admissible and properly received. 
United States v. Barnaby, 5 USCMA 68, 17 CMR 63. 
ARTICLE 34—The Staff Judge Advocate must personally make an 
independent and professional examination of the expected evi- 
dence and submit to the convening authority his impartial opin- 
ion as to whether it supports the charges. 


RECORD OF TRIAL—For purposes of showing compliance with Arti- 
cle 34, UCMJ and for appellate review of grounds for challenge, 
pretrial material is part of the record of trial. 

@ While in Germany in the summer of 1952, the ac- 
cused had intercourse with a woman who was a citizen 
of Switzerland. This woman complained the next day 
to Army authorities that the accused had raped her, 
soa line up was ordered. The accused was identified as 
the assailant by the prosecuting witness. An investi- 
gator of the CID made a thorough investigation of the 
alleged crime. Before this was completed, however, 
another investigation was ordered by the Commanding 
Officer of the accused. The second investigator did not 
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interview the prosecuting witness since she had re- 
turned to Switzerland. His conclusion was that the 
accused had not committed the offense of rape, and, 
therefore, recommended trial by summary court or non- 
judicial punishment. The latter course was chosen and 
shortly thereafter the accused was transferred back to 
the United States. The first investigator, in the mean- 
while, had completed his more thorough investigation 
and concluded that there had been a rape committed. 

High Swiss officials indicated their disapproval of 
the treatment of this case. The prosecuting witness 
was insistent that the accused be tried for rape even 
though it was explained to her that she would have to 
bear large expenses in getting the accused returned to 
Europe. 

The regular Staff Judge Advocate of the Seventh 
Army had gone over these two prior investigations and 
had talked the case over with the Commanding General 
and the Chief of Staff. Before an official investigation 
in accordance with Article 32, UCMJ could be ordered, 
however, the Staff Judge Advocate went on a 10-day 
leave. Two days before his departure Lt. Col. Steele 
had reported in and was told that he would be the 
acting Staff Judge Advocate during the 10-day period. 
Also the regular Staff Judge Advocate told Lt. Col. 
Steele that he had personally examined all the papers 
in the accused’s case and had directed the preparation 
of the Staff Judge Advocate’s advice as required by 
Article 34, UCMJ. Further, Lt. Col. Steele was told 
he would probably be the law officer in the accused’s 
case. A week later this advice form in the accused’s 
case was submitted to Lt. Col. Steele as Acting Staff 
Judge Advocate and “without reading or checking 
the file, or knowing anything about the evidence” he 
signed it. 

At the trial both the trial counsel and law officer, 
Lt. Col. Steele, declared they knew of no grounds for 
challenge against themselves. The defense counsel had 
been given a copy of the form in question signed by the 
law officer when he was Acting Staff Judge Advocate, 
but he did not challenge the law officer. 

The court-martial acquitted the accused of rape but 
found him guilty of adultery. A board of review re- 
versed the conviction on the ground that the law officer 
had signed and submitted the pretrial Staff Judge Advo- 
cate’s advice to the convening authority. 

The Court of Military Appeals (2-1) affirmed the 
board of review because it was of the opinion that Article 
34, UCMJ had not been complied with. Lt. Col. Steele, 
admittedly, did not review the case before forwarding 
his recommendation for trial by General Court-Martial. 
Then at the trial neither he nor the trial counsel men- 
tioned this ground for challenge listed in par. 62f (9) 
MCM, 1951. The Staff Judge Advocate, the Court in- 
structed, must personally make an independent and pro- 
fessional examination of the expected evidence and sub- 
mit to the convening authority his impartial opinion 
as to whether it supports the charges. 

A second point discussed by the Court was that pre- 
trial material could be considered by appellate tribunals 
for the purpose of showing compliance with Article 34, 
UCMJ and for review of grounds of challenge. 
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Judge Lattimer dissented because he felt there was 
a thorough investigation of this case despite the lack 
of compliance formally with Article 34, UCMJ. He 
could find no prejudice to the accused so he would reverse 
the board of review. United States v. Schuller, 5 
USCMA 101, 17 CMR 101. 


JURISDICTION: Alternative confinement imposed for the purpose 
of compelling payment of a fine is part of the sentence as contem- 
plated by Article 66b, UCMJ. 


JURISDICTION: Although in military law jurisdiction over the per- 
son cannot be waived a stipulation, entered into by the accused, 


to facts that clearly show that a court-martial has jurisdiction over 
him is valid. 


@® An Army general court-martial in Japan convicted 
the accused, a civilian MSTS seaman, of robbery, wrong- 
ful appropriation of an automobile, and escape from law- 
ful confinement. He was sentenced to confinement at 
hard labor for 9 months, to a fine of $500, and to further 
confinement until payment of the fine, but not in excess 
of four additional months. The convening authority and 
a board of review affirmed the findings and sentence. 

On appeal to the Court of Military Appeals the ac- 
cused raised the question of jurisdiction of the court- 
martial over his person for the first time and the govern- 
ment questioned the jurisdiction of the Court of Military 
Appeals to hear the case since the confinement was only 
9 months (excluding the alternative confinement added 
to enforce the fine). 

The government pointed out that the Court of Military 
Appeals can only review cases such as this if “the sen- 
tence, as approved [by the board of review] * * * ex- 
tends to * * * confinement for one year or more.” Also 
it was argued that since the Court had held in United 
States v. DeAngelis, 3 USCMA 298, 12 CMR 54 that 
alternative confinement to enforce fines was not to be 
considered punishment, it should hold in this case that 
the sentence did not include confinement for 1 year or 
more. 

The Court, however, was of the opinion that although 
such alternative confinement was not to be considered 
punishment it was part of the sentence for the purpose 
of determining jurisdiction of boards of review and the 
Court of Military Appeals under Article 66b, 67b, 
UCMJ. 

The accused did not contest the jurisdiction of the 
court-martial at the trial, and he entered into a stipula- 
tion after a plea of not guilty which was obviously 
designed to show jurisdiction in the court-martial. He 
did, however, contest this jurisdiction before the Court 
of Military Appeals. The Court held that although in 
military law jurisdiction over the person cannot be 
waived, the stipulation entered into by the accused, in 
this case, was valid and it clearly showed that the court- 
martial did have juisdiction over his person. United 
States v. Garcia, 5 USCMA 88, 17 CMR 88. 


INSANITY—When insanity at the time of trial is raised it becomes 
the first order of business and other issues should wait until it 
has been decided. 





LAW OFFICER—After a law officer rules on the interlocutory 
question of the sanity of the accused at the time of trial and 
before he asks if there is any objection to the ruling, he should 
instruct the court on their duties in relation to this ruling. 


@The accused, while a member of an artillery battery 
in Korea, stole a sum of money in a battery safe belong- 
ing to the unit and members of it individually. He was 
quickly apprehended while trying to escape to Seoul. 
At the trial the defense counsel made a motion to dismiss 
the action on the grounds that the accused did not 
possess sufficient mental capacity to understand the na- 
ture of the proceedings against him or to intelligently 
conduct his defense or cooperate in it. In support of 
this motion the defense called four psychiatrists who 
agreed with the contention of the defense as to the lack 
of mental capacity of the accused, however, it was not 
contended that this condition was any different than that 
which existed at the time of the offense. In opposition 
to this eight officers and men from the unit of the accused 
testified that the accused had completed the ninth grade 
in school, read magazines, shot dice intelligently, and 
performed satisfactorily the duties of ammunition cor- 
poral which required selection of appropriate rounds 
and fuses for artillery firing. The law officer, at the 
conclusion of this evidence, denied the defense motion 
to dismiss without any objection from the members of 
the court. The trial continued and at the end of the 
testimony the law officer again submitted the issue of 
mental capacity at the time of trial to the court and also 
the issue of mental responsibility at the time of the 
offense. The court-martial convicted the accused of the 
larceny as charged. The conviction was affirmed by a 
board of review. 

On appeal to the Court of Military Appeals the error 
alleged was inadequacy of instruction by the law officer 
on the mental capacity of the accused. The Court held 
that the instructions given on this matter by the law 
officer met minimal standards and therefore affirmed 
the conviction. The importance of the subject matter 
and the procedural confusion, obviously existing in trials 
where such issues are raised, caused somewhat by the 
Manual for Courts-Martial, prompted the Court to out- 
line the proper procedure to be followed by counsel and 
by the law officer when insanity questions are raised. 

At the outset the Court noted that the proper motion 
to be used to raise the issue of lack of mental capacity 
at the time of trial was for a continuance or stay of 
proceedings rather than a motion to dismiss. Since 
many times, as in the instant case, the mental responsi- 
bility of the accused at the time of the offense is also to 
be raised as a defense the court-martial members should 
be able to tell the difference between the two questions. 
The Court in clarifying the procedure to follow stated: 

“When the case is finally submitted for a finding of 
guilt or innocence, only the issue of mental responsibility 
should confront the court members. In short, when in- 
sanity which merely bars proceedings is raised it be- 
comes the first order of business, and other issues should 
wait until that one has been decided.” 
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Although the Code is silent on any instructions to be 
given by the law officer when the issue of mental capacity 
comes up for an interlocutory ruling at the trial “the 
Manual prescribes that he [the law officer] may give the 
court members such instructions as will better enable 
them to understand the question they are to determine 
and the manner in which it is to be determined.” The 
Court was of the opinion that this type of instruction 
should be given in all such cases. United States v. 
Williams, 5 USCMA 197, 17 CMR 197. 


OUT OF COURT CONFERENCES—Board of review will not reverse 
unless it finds specific prejudice to the accused. 


@ That the LO “participated” in a closed session of the 
court was assigned as error of a generally prejudicial 
nature requiring disapproval of the proceedings. The 
record indicated that the accused had pleaded not guilty 
to one offense and guilty to three offenses. After the 
court had closed for deliberation on the findings, the LO 
and reporter were requested to appear before it. For 
twenty minutes the LO answered questions put to him 
by the court relative to the charge to which the accused 
had pleaded not guilty and discussed the evidence with 
the members. The court subsequently acquitted the 


accused of the charge to which the conference related. 
The board of review held that the actions of the LO 

constitute a flagrant violation of the provisions of Ar- 

ticles 26b and 39, UCMJ, and an even more flagrant 


disregard of the decisions of the U. S. Court of Military 

Appeals. (United States v. Keith, 1 USCMA 493, 4 

CMR 85; United States v. Woods and Duffer, 2 USCMA 

203, 4 CMR 126; and other cases’) In those decisions 

the Court invoked the doctrine of general prejudice for 

the purpose of firmly establishing in the military, modern 
concepts of justice which Congress had seen fit to enact. 

The opinion in the Keith case, supra, however, indicated 
that once the tradition of nonparticipation had become 
well-established in the service, it might be possible to 
assess occasional lapses in terms of specific prejudice. 
Moreover, Judge Brosman’s concurring opinion in the 
Woods and Duffer case, supra, clearly explained the 
application, on a temporary basis, of the doctrine of gen- 
eral prejudice. Since the tradition of non-participation 
has now become well-established in the service, the time 
has come to assess such violations in terms of specific 
prejudice. In spite of the conduct of the LO in the in- 
stant case, the accused was acquitted of the very charge 
to which the conference related and was convicted only 
on those charges to which he had pleaded guilty. It is 
obvious, then, that the only possibility of prejudice would 
be at the sentencing stage. [In order to purge the rec- 
ord of any semblance of prejudice, the B/R approved a 
sentence which under all the circumstances is believed 
was legal, appropriate and not excessive.] NCM 358, 
Galvin, (3-54—G-968) 15 Oct 1054. 
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GRANT OF IMMUNITY 


MAJOR CHARLES B. GUY, USMC 


T IS AN ESTABLISHED PRINCIPLE of 
military law that a witness—whether an 
accused party or any other witness—may refuse 
and cannot be required to answer any question 
the answer to which may tend to incriminate 
him. This privilege against self-incrimination 
was incorporated in the Federal Constitution 
and the Uniform Code of Military Justice... The 
privilege extends to any information that might 
“tend to incriminate” the witness. The privi- 
lege is personal to the witness which he may 
avail himself of, or not, as he sees fit and it is 
the duty of the court to advise the witness that 
he may decline to answer and exercise the privi- 
lege. The privilege, being intended for the pro- 
tection of the witness only ; it follows where the 
accused and the witness are separate persons, 
that the witness must be left to make the claim 
for himself and the accused—or the accused’s 
counsel—cannot complain if the witness fails to 
exercise the privilege. If the witness does not 
claim the privilege it is waived. 

In the prosecution of criminal proceedings it 
is sometimes necessary to rely upon the testi- 
mony of an accomplice in order to secure a con- 
viction against the principal offender. In order 
for the prosecution to induce the accomplice to 
testify it has, for many years, been the custom 
to offer immunity to the party whose testimony 
is required for the successful prosecution of the 
principal offender. The grant of immunity 
should be reserved for those cases where the 


testimony of the accomplice is absolutely re- 


quired in the interest of justice.” 

The occasion to consider the question of 
granting immunity to a witness will arise where 
two or more parties are involved in the same 





1. U. S. Const. Amend. V; Article 31, UCMJ. 

2. The following passage from Naval Courts and Boards, (1937), 
$236, page 161 is of interest: “The convening authority may 
promise not to prefer charges against one man on consideration 
of his testifying, but this should only be done when absolutely 
necessary to prevent the defeat of justice and when the accom- 
plice is a participant in the crime to a manner decreed.” But 
see United States v. Bey, 4 USCMA 665, 16 CMR 239 for a warn- 

ing in the use of accomplice testimony. 





illegal enterprise. For example: (1) a nar- 
cotics ring operating within the command (2) a 
series of thefts of property where it is suspected 
that several parties are involved (3) gambling 
(4) illegal exchange of cigarettes or military 
scrip in foreign countries where it is suspected 
that several parties are involved. In the type of 
offenses listed above it is not unusual that there 
will be principal offenders who have induced 
others to engage in the illegal transactions. 

It may then become necessary to grant immu- 
nity to one or more of the offenders who have 
been encouraged to participate in the illegal 
transactions in order to convict the principal 
offenders. The authorities, of course, must ap- 
proach the problem of granting immunity with 
great caution in order that none of the principal 
offenders will receive immunity and thus escape 
their just punishment. 

If the prospective witness (after being 
warned under Article 31) agrees to testify no 
question of immunity will arise. Furthermore, 
where the prospective witness is no longer sub- 
ject to criminal prosecution he may be com- 
pelled to testify without the necessity of a grant 
of immunity. This would be the case where the 
witness had previously been tried for the offense 
involving the facts in question.* 

The trial counsel will be confronted with the 
question of “grant of immunity” in his prepara- 
tion for trial. It may appear to the trial counsel 
that the case cannot be successfully prosecuted 
unless immunity is granted to one or more of 
the prospective witnesses. The trial counsel 
must then decide whose testimony will be re- 
quired and make his recommendation (in writ- 
ing) to the general court-martial authority con- 
cerning the grant of immunity.‘ 

Securing the testimony of the prospective 
witness may come about in one of several ways: 


(1) The witness may voluntarily come 
forward and reveal all the facts within his 












































3. 8 Wigmore, Evidence § 2279 (3d ed. 1940). 
4. JAG Instruction 5810.12 dated 12 October 1954. 
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knowledge or he may, of his own accord, 
agree to testify, even though the information 
he gives may tend to incriminate him. When 
his testimony is voluntary no question of 
immunity arises because the “grant of 
immunity” is for the purpose of securing 
testimony from witnesses who refuse to 
testify under the privilege. If there is no 
claim of privilege, it follows that there is no 
purpose served in granting immunity. 

(2) If the prospective witness has been 
previously tried he may be compelled to testify 
without the grant of immunity. 

(3) The witness himself—or through his 
attorney—may suggest that he was not the 
principal offender and that if he is assured 
that he will not be prosecuted, he will reveal 
the facts known by him even though they 
will incriminate him. If the testimony of the 
witness is required the convening authority 
may grant immunity, however, he should first 
be satisfied that the witness is not the prin- 
cipal offender. 

(4) The trial counsel may arrange an in- 
terview with the prospective witness. The 
witness should be warned (Article 31) and 
should be represented by counsel. The inter- 
view for this purpose is for the mutual expla- 
nation and understanding of both sides and 
does not absolutely commit either party, but if 
the accomplice agrees to testify fully and 
fairly as to his own acts in the case and those 
of his associates a “grant of immunity” should 
then be offered in the name of the general 
court-martial convening authority. 

“The power to grant immunity from prosecu- 
tion is not restricted to those cases which have 
progressed to trial and may be utilized by cogni- 
zant officers where, because of the nature of the 
alleged or suspected misconduct or dereliction, 
it becomes impossible, in the course of an inves- 
tigation, whether by Court of Inquiry, pretrial 
investigation under paragraph 34, MCM, 1951, 
or other fact-finding body, to ascertain the true 
facts. In such instances, the request for grant 
of immunity from prosecution to a prospective 
witness whose testimony is considered neces- 
sary in order to prevent the defeat of justice 
may be submitted to the cognizant officer (in 
writing) by counsel for the Court of Inquiry, 
the investigating officer conducting a pretrial 
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investigation under paragraph 34, MCM, 1951, 
or the recorder of any other fact-finding body, 
as the case may be.” 5 


The power to grant immunity is restricted to 
those who possess the authority to convene gen- 
eral courts-martial, but this does not mean that 
such immunity cannot be granted to witnesses 
before special or summary courts-martial con- 
vened by a subordinate commander. The gen- 
eral court-martial authority can grant immu- 
nity to any witness before any court-martial 
convened in his command even though he did 
not convene it personally. In the case of a wit- 
ness before a summary or special court to whom 
the convening authority desires to have immu- 
nity granted, the convening authority should 
address a request in writing to the GCM author- 
ity for such a grant to be made. A brief resume 
of the facts leading up to this request should be 
stated therein. 

A grant of immunity should be in the form of 
a letter from the general court-martial author- 
ity to the party whose testimony is required. 
The agreement granting immunity should be 
made only with respect to a particular trans- 
action under investigation. The immunity ex- 
tends only to transactions growing out of or 
connected with the transaction as to which the 
witness testifies. But it does extend to any con- 
nective offense which he in good faith discloses 
as part of the one to which he has admitted as a 
witness though it constitutes a separate crime. 
A witness may not acquire immunity through 
an agreement with the trial counsel, staff legal 
officer or law officer. Likewise a thief, who re- 
turns stolen property to the rightful owner upon 
the promise that the owner will not prosecute, 
receives no immunity. 

To entitle the witness to immunity he must 
make a full disclosure of all matters within his 
knowledge and if he fails to do so, or in case he 
testifies falsely, he forfeits his rights to im 
munity and may be prosecuted for the offense.* 
It is sufficient, however, if he testifies to suc 
facts as are within his knowledge and refuses 
no material information which he possesses 
whether the evidence be favorable or adverse to 
the prosecution. The fact that the person 
against whom the witness testifies is acquitted 
has no bearing on the grant of immunity. 


5. JAG Instruction 5810.12 dated 12 October 1954. 
6. 3 Wharton, Criminal Evidence § 1134 (11th ed. 1935). 








The immunity relates only to the past. It 
does not extend to crimes committed after the 
immunity is granted nor does it prevent a prose- 
cution for perjury committed in the course of 
the proceedings in which the privileged testi- 
mony is given. 

A grant of immunity is extremely useful in 
the administration of any criminal laws which 
contain a self-incrimination clause. It should 
be remembered that the Fifth Amendment and 
Article 31, UCMJ are not designed to prevent 
embarrassment or public scorn over committing 
a crime but only to prevent compulsory self- 
incrimination. Ifa witness has no fear of crim- 
inal prosecution for what he says he must 
answer freely no matter how embarrassing it 
may be, assuming the question is relevant to the 
inquiry. The following form letter has been 
recommended by JAG Instruction 5810.12 dated 


12 October 1954 for uniform procedure in grant- 
ing immunity from prosecution. 


From: __- 





(GCM Authority) 





(Witness to whom immunity is to be granted) 
court-martial case of 
(Name, rate and 





(Specify) 





serial number of accused to be tried) 


1. The d in subject case has been 
ordered to stand trial by court-martial on the fol- 
lowing charge(s): (set forth charge(s) and specification(s)). 

2. Investigation discloses that you are a material witness for the 
prosecution as to charge(s) and specification (s) 

- In consideration of your testifying as a witness 
for the prosecution in subject case you are hereby granted immunity 
from prosecution for any offense or offenses arising out of the trans- 
action or transactions relating to the above charge(s) concerning 
which you may be required to testify under oath. 

3. It is understood that this grant of immunity from prosecution 
is effective only upon the condition that you actually testify as a 
witness for the prosecution. It is further understood that this grant 
of immunity from prosecution extends only to the offense or offenses 
in which you were implicated with the accused and concerning which 
you are required to testify under oath. 








tf Yooden Ships 


“POINT” of order—Who said sailors aren’t courte- 
ous!!! 


“Q. Do you know the accused therein? 
. Yes, sir; I do. 
. Do you see him in court? 
. Yes, sir; I do. 
. Would you point your finger at him? 
. No, sir. 
. (Louder) Would you point your finger at him, 


I said? 

A. No, sir; absolutely not. 

Consternation, black looks and confusion; then after 
a pause: 

Q. Do you refuse to point your finger at him? 

A. Oh! no sir; I would if you ast me, but nobody ast 
me, you just said would I sir, and I wouldn’t without 
I was ast, on account it ain’t polite.” 

Excerpt from the record of trial of an “alleged” far 
Western Court-Martial. 
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A REPORT ON THE EXERCISE OF CRIMINAL JURISDICTION UNDER THE 
NORTH ATLANTIC TREATY STATUS OF FORCES AGREEMENT AND THE 
PARALLEL PROVISIONS OF THE JAPANESE ADMINISTRATIVE AGREEMENT 


COMMANDER GEOFFREY E. CARLISLE, USN 


In the January 1952 issue of the JAG Journal 
appears a discussion of criminal jurisdiction 
under the North Atlantic Treaty. At the time 
it was written few of the signatory States had 
ratified the treaty and it was impossible to deter- 
mine the effect of the criminal jurisdiction pro- 
visions on the operation of our forces in foreign 
countries. As of this writing (15 Oct. 54) 10? 
States have ratfied the treaty and it has been 
effective with regard to United States forces 
since 25 August 1953. Upon ratification of the 
NATO Status of Forces Agreement by the 
United States a renegotiation clause in the 
Criminal Jurisdiction provision (Article XVII) 
of the Japanese Administrative Agreement be- 
came operative. Under it the United States 
undertook to renegotiate that provision and 
adopt a formula for exercise of criminal juris- 
diction in Japan similar to that used in the 
NATO SOF Agreement. This negotiation was 
completed and since 29 October 1953 United 
States forces in Japan have been subject to 
about the same criminal jurisdictional arrange- 
ments as those applicable in States which have 
ratified the NATO SOF Agreement. 

Many members of the military service have 
been and will continue to be apprehensive about 
the effect on operations of NATO SOF and 
similar criminal jurisdictional arrangements. 
The feeling persists that subjecting our people 
to the jurisdiction of foreign courts may hamper 
operations, destroy disciplinary control and im- 
pair morale. That there is some basis for this 
feeling is apparent from a consideration of the 
well established principle that discipline, effi- 
ciency and morale are all tied to prompt and im- 
partial administration of punishment for 
offenses committed by military personnel. 





1. France, Belgium, Norway, United States, Canada, Netherlands, 
Luxembourg, United Kingdom, Turkey, and Greece. 
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Clearly, a military commander is handicapped 
in administering discipline when questions of 
whether and when he will be permitted to take 
action are introduced, and it would seem that 
this same uncertainty might have deleterious 
effects on morale. 

As will be seen from the following the crim- 
inal jurisdictional provisions of both the NATO 
Status of Forces Agreement and the Japanese 
Administrative Agreement represent a radical 
departure from the concept of exclusive juris- 
diction ordinarily enjoyed by expeditionary 
forces in war time. 

There are three concepts of jurisdiction which 
must be firmly fixed in mind in order to under- 


stand the workings of the Agreements. These 
are: 


1. Concurrent jurisdiction — concurrent 
jurisdiction means simply that either of two 
or more sets of authorities have the right to 
exercise jurisdiction over a particular offense. 
A homely example is a drunk and disorderly 
offense in a local bar. The State authorities 
have jurisdiction as do the military authori- 
ties. The exercise of that jurisdiction may 
depend on a number of other matters. 

2. Primary jurisdiction—primary juris- 
diction, as the name implies, means that one 
of two or more sets of authorities has the 
first right to exercise jurisdiction over an 
offense. Corollary to primary jurisdiction is 
secondary jurisdiction. Implicit in primary 
jurisdiction is the concept that a second party 
may exercise jurisdiction after the one hold- 
ing the primary ,right. has decided not to 
exercise it. 

3. Exclusive jurisdiction—means that one 
and only one party has the right to exercise 
jurisdiction, that party may or may not exer- 
cise it depending upon ‘the facts. Whether or 
not he does is of no concern to the other party 


23 





or parties as no secondary jurisdiction exists 
to be exercised. 


Under Article VII of the NATO Status of 
Forces Agreement and the revised Article XVII 
of the Japanese Administrative Agreement the 
rules regarding exercise of jurisdiction are as 
follows: 


1. United States military authorities have 
exclusive jurisdiction over persons subject to 
military law for offenses punishable by United 
States law but not by local law. 

2. Local authorities have exclusive juris- 
diction over all persons for offenses punish- 
able by local law but not United States law. 

3. All other off. nses are subject to the con- 
current jurisdiction of both parties subject 
to the following: 

a. United States military authorities have 
primary jurisdiction over offenses solely 
against the property or security of the United 
States or against the person or property of 
other United States personnel and offenses 
arising out of any act or omission done in the 
performance of official duty. 

b. In all other cases the local authorities 
have the primary right to exercise juris- 
diction. 

4. Provision is made for notification by the 
authorities of the State having primary juris- 
diction to the authorities of the other State 
should it decide not to exercise jurisdiction. 
Provision is also made for sympathetic con- 
sideration by the primary jurisdiction State 
for waiver of its rights in cases of particular 
importance to the other State. 


As may be seen from the above the local au- 
thorities have primary jurisdiction in the vast 
majority of cases should they wish to exercise it. 
While no comparative figures are available it is 


estimated that this majority might reach 95 per 
cent. 

Undoubtedly the exercise of jurisdiction by 
local authorities in so high a percentage of cases 
would work an intolerable hardship on com- 
manding officers and would have a bad effect on 
discipline and morale. Fortunately, this has not 
occurred. Local authorities have been most co- 
operative in surrendering their primary juris- 
diction. As can be seen from the attached tabu- 
lation a very minor number of personnel have 
been subjected to local jurisdiction during the 
period covered. Local authorities have been ex- 
tremely sensitive to military discipline problems 
and, in all but the most flagrant abuses of local 
law and dignity, have waived their primary 
jurisdiction. That they have done so is very 
commendatory of local commands and their 
legal representatives. A continuation may be 
expected as long as those commands remain 
cognizant of the public relations problems. 

Reports from commanding officers generally 
indicate that trial by local authorities in the 
small minority of cases involved is not affecting 
service morale. 


EXERCISE OF CRIMINAL JURISDICTION BY FOREIGN TRI- 
BUNALS OVER U. S. MILITARY PERSONNEL SUBJECT TO 
MILITARY LAW SERVICE: NAVY, FOR REPORTING PERIOD: 
I JANUARY TO 30 JUNE 1954 
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*Ratifying States not shown above did not exercise any jurisdiction over 
naval personnel in the period involved. 
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